
VOLUNTARY LABOR ARBITRATION 

In the Matter of the Arbitration 
Between: 

Union, 

-and- 

Employer. 

Gr: Graders 

 ----------------------------------------------------------- / 

OPINION AND AWARD 

BACKGROUND /FACTS  

This case involves the complaint of the Union, to include within their 

bargaining unit students who are employed as "graders". Actually, this is a class 

action grievance which attempts to bring within the purview of the Recognition 

clause those "temporary grader" students who are employed, from time to time, by 

the School. The hearing in the above-referenced case was held on November 7, 

1995. Post-hearing written argument in support of respective positions were 

submitted on or about February 14, 1996. 

The Employer has raised a procedural objection: it claims that the grievance is 

untimely. That issue will be dealt with prior to proceeding, if at all, to the merits of the 

Union's claim. 
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Procedural Objection: 

The University claims that the appeal to arbitration is untimely, and 

therefore, the issue is barred from consideration. 

The contractual provisions are contained in Article XV, Section D, which 

states in part: 

A grievance, as defined in Section A, which is not resolved at Step 
Three may be submitted to arbitration by the Union, provided that 
written notice to arbitrate is received by the designee of the Provost 
within the thirty (30) calendar day period following receipt of the 
Union of the Step Three answer. . . . 

In addition, the arbitrator's jurisdictional authority is limited as set forth 

again in Section D, Subsection 6 which states: 

The jurisdictional authority of the Arbitrator is defined as, and limited 
to, the determination of any grievance as defined in Section A 
submitted to him consistent with this Agreement and considered by him 
in accordance with this Agreement. 

In addition, Section E sets forth the time limit on appeals, and Subsection 1 of 

Section E states: 

Any grievance not appealed within the specified time limits shall be 
considered settled on the basis of the final answer and not subject to 
further review. However, this shall not prejudice the position of 
either party with respect to a grievance involving the same issue at 
that unit or any other unit of the University. 

The Union President sent a letter dated July 12, 1995 to DG, the Employer's 

Associate Director of Academic Human Resources. That letter states: 

This letter is sent in accordance with Article XV, Section D of the 
Agreement, and constitutes notice of the UNIONS 
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intent to arbitrate the grievance concerning graduate students in the 
Department hired as "graders" for the winter, 1995 term. 

DG, on July 17 replied to that memo dated July 12. He stated: 

I have received your letter of July 12, 1995, notifying the Employer of the 
UNIONS intent to arbitrate the grievance concerning graduate 
students in the Department hired as "graders" for the winter 1995 term. 
The letter was received on July 13, 1995, after a telephone conversation 
from you exploring whether the University would be interested in 
extending the deadline for notice of intent to arbitrate. 

Since your phone call and letter were clearly received beyond the 
"thirty (30) calendar day period following receipt by the Union of the 
Step Three answer", the University will not accept the grievance for 
arbitration. We will consider the grievance resolved at Step Three. 

The Union submitted evidence in an exhibit identified as Union Ex. 1 for the 

purposes of this procedural argument. Union Ex. 1 identifies the number of 

grievances, dates of filing, dates of responses and the disposition. It is the Union's 

position that the Employer has not until this instance, urged, or argued, the strict 

adherence to the time limits in the collective bargaining agreement. According to the 

records in this case, the instant grievance responses at two of the steps show that the 

Employer itself was beyond the contract time limits. But, the Employer argues that 

there is no remedy in the collective bargaining agreement for the Employer's 

tardiness in these responses. Further, the Union is bound by the terms of Section E as 

quoted. It argues that the final answer in the previous step is "accepted" if the 

grievance is not timely appealed within "the specified time limits it shall be 

considered settled on the basis of the final answer not subject to further review." 

Apparently, the Union President had a discussion with DG about possibly 

waiving the time limits and extending the deadline for submitting this case 
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to arbitration. The University objected upon receipt of the notice of intent to 

arbitrate. 

The Union urges, based on the information that it has submitted as contained in 

Union Ex. 1, that the University has not consistently applied the time limits within 

the contract. Consequently it has waived the right to this argument. It further argues 

that the University's procedural argument should not be dispositive because of such 

waiver by the Employer's own actions in the instant grievance chain wherein two of 

the Employer's responses are untimely. 

The obvious result if the Employer's position is granted would be the forfeiture 

of the right to proceed to the merits in this case. Contract language must be read 

together, and applied equally to both parties. Although the Employer's argument has 

merit, the Union's position that the Employer has waived the strict application of time 

limits by their prior conduct is supported by the evidence in Union Ex. 1. Moreover, 

an examination of the grievance chain in this matter indicates that the Employer was 

also untimely in two of their responses. That action is consistent with the evidence 

submitted by the Union that the parties have not strictly enforced the time limits so 

as to cause a forfeiture of grievances. 

An interpretation should be made that would avoid a forfeiture where possible. 

In this particular case, it is the finding of the Arbitrator that the Employer has waived 

its right to argue the strict enforcement of the language in Section E, 1. This holding 

applies only to the instant case and no other case. Based on the history as displayed in 

Union Ex. 1, it would be appropriate for the Employer to put the Union on notice. If it 

is going to insist on the forfeiture language as contained in 
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Section E, 1, then it should notify the Union that it is going to strictly enforce in 

light of the parties' past experience as set forth in Union Ex. 1. 

ISSUE  

DID THE UNIVERSITY VIOLATE THE COLLECTIVE 
BARGAINING AGREEMENT BY NOT INCLUDING THE 
IDENTIFIED "GRADERS" IN THE BARGAINING UNIT? 

DISCUSSION  

Although the Arbitrator has agreed with the Union position with regard to the 

timeliness of the appeal to arbitration for the reasons that follow, I cannot agree with 

the Union position that graders fall within the description of the unit as set forth in 

Article I, Recognition, in definitions. The following exhibits were admitted into 

evidence: 

J-1 Collective Bargaining Agreement 

J-2 Grievance Chain 
J-3 Individual letters from students, graders and graduate assistants to 

M, Associate Dean for Academic Affairs, College - 6 letters 

U-1 Sample of homework assignment and solution in Course 317 

U-2 Sample of problem homework and solution, or grading sheet in  

Course 370 

E-1 Examples of grading sheets, solutions, and homework questions 

in Course 370 

E-2 Memo from Professor S to Chairperson H dated 3/15/95 
E-3 Memo from H to M, dated 5/16/95 regarding grievance 

E-4 Memorandum from BP, University Compensation, dated 7/21/95 re: 

1995-96 temporary employment wage schedule 

The Union offered testimony of two graders, Messrs. G and N, as well a grader 

from the Math Department, S. The Employer presented Professor T, Associate 

Chairperson, and DG, Associate Director of Human Resources. 
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The Union has the burden of going forward with evidence to support the 

grievance as contained in Joint Ex. 2. That grievance is set forth in a letter dated 

March 10, 1995 addressed to GH, Chair: 

This letter is being sent in accordance with Step Two of the grievance 
procedure outlined in Article XV, Section C of the Contract Agreement. 
The grievance concerns the classification status of graduate student 
employees hired by the Department in the current semester (Winter 
1995). 

Article I, Section B, sec. 4 of the Contract states that "the title [graduate 
student teaching assistant] shall not be given to an individual who 
provides tutorial instruction or grades on a demand or on-call basis 
regardless of the frequency of demands or calls". On Friday, March 3, we 
met with these employees and learned that, although they were hired as 
graders (a temporary, on-call position), they were in fact hired by the 
department at the beginning of the semester, and given employment 
documents indicating that they are expected to work regularly 
throughout the semester. Moreover, these documents indicate the 
number of hours per week each employee is expected to work, 
calculated in terms of the enrollment of the course for which they 
grade. 

Article I, Section B, sec. 4 of the Contract Agreement states that "The title 
[graduate student teaching assistant] shall . . . be given to a graduate 
students who is (1) employed on a regularly scheduled and pre-arranged 
basis throughout not less than one term and (2) who (a) grades papers or 
examinations in a manner that requires subjective evaluation above and 
beyond the mechanical or routine comparison of submitted papers of 
examinations with answers, responses, or elements predetermined as 
correct of acceptable by another individual or method or (b) provides 
tutorial instruction." These employees are expected to grade homework 
sets and/or examinations, and in some cases to provide solutions 
thereto, all of which clearly falls outside the realm of rote answer-
checking. 

As these employees were clearly employed to perform duties that fall 
under this definition, we find the Department in violation of this 
Article. As a remedy to this grievance, we require that 
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(1) the Department reclassify these employees as UNION and 
compensate them, retroactive to the beginning of the employment 
period, for the difference between a grader's wages and the salary and 
benefits accompanying the employment fraction associated with the 
weekly work expectation indicated on their employment documents. 

(2) that UNION be reimbursed for the union dues that would have been 
deducted from these employees' salaries had they been properly 
classified as UNION. 

(3) that all graduate employees hired with teaching responsibilities, 
both currently and in the future, be properly classified as UNION. 

According to Article XV, Section C of the Contract, within 14 calendar 
days of your receipt of this letter you will arrange a meeting with 
representatives of UNION and the aggrieved employees at a mutually 
convenient time and place; within seven days following the meeting 
you will issue a written answer to the chairperson of the Union 
Grievance Committee and the aggrieved employees. Please do not 
hesitate to contact .. . 

The Employer met with the Union and provided written responses on April 4, 

1995, and copied to the Union on April 5, 1995, with an attachment of a memorandum 

from Professor S concerning the grievance and the claim of the Union. 

In that document that Professor S prepared, it states in part: 

1. A grader is required to report the actual number of hours spend 
grading each week. This may vary from week to week depending on 
the homework assigned to the students in the class. We, and the 
faculty member in charge, monitor this to make sure that the average 
does not exceed the number of hours shown. 

2. In most of the classes there is also one or more TAs, and 

3. Most classes are large undergraduate classes where TAs are already 
provided. .. . 
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In addition, Professor S testified that he contacted all the professors involved and 

required answers to certain relevant questions regarding the activity of the graders. 

He came to the conclusion as contained in the memorandum dated 4 April 1995 

that: 

The answers received are on file and indicated that the seven students 
were used to grade homework against answers and detailed solutions 
provided by the faculty member or from a solution manual. The grader 
worked only "on demand" and had no "regularly scheduled" hours; had 
no contact whatsoever with the students in the class, and was not used 
in any other way apart from that indicated above. 

Based on these responses, we dispute the allegations contained in the 
third paragraph of the first page of the UNION letter dated 10 March, and 
do not agree to the remedy set forth. .. . 

Professor S testified and also set forth in his memorandum, background 

information concerning the employment of TAs and graders. He explains it very 

well: 

This Department employs approximately 65 students each semester as 
TAs. There are usually a few more in Winter than in Fall, and this 
present semester there are 66. Apart from a couple who have 50% 
appointments, all have 40%. The TAs serve primarily in (large) 
undergraduate classes, by assisting in laboratories, taking discussion 
sessions, providing office hours over and beyond those provided by the 
faculty member, and assisting with projects. In other words, to assist 
the students in the classes. With very few exceptions, all of our courses 
are taught by faculty and we do not ask TAs to perform this function. 

Because the role and time of the TAs are so important to the 
educational function, we recommend to our faculty that they not use 
the TAs for routine and mechanical tasks like grading homework. 
Instead we endeavor to provide assistance to the faculty members in 
the form of grading help. Whether or not a grader is furnished is 
invisible to the students in the class, and for the most part, grading 
assistance is provided only for the larger (generally undergraduate) 
classes. 
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Each semester we ask all students, graduate and undergraduate, who would 

like a grading position next semester to apply for one, and maintain a 

listing of those students. When the actual enrollment in a class is 

known, we may or may not allocate grading assistance in the form of a 

maximum number of hours per semester. Faculty can then choose any 

student from the list, and they are informed that the student is to assist them 

in the routine operation of marking homework against standardized 

solutions which are provided by the faculty member. 

In any given semester about 45 students are so employed, the majority 

of those students being undergraduate. However, graduate students may 

also apply and we do not discriminate against them. 

 

The Union very forcefully argues its case. It even requests that the credibility of 

Professor S be reviewed. Based on the memorandum, and the testimony of the 

Professor, the Arbitrator cannot question his credibility. I found him to be as forthright and 

straightforward as the Union's witnesses. Therefore, in the Arbitrator's opinion, his 

credibility is not in question, his findings, observations and investigation are accepted as 

part of the credible evidence in this case. 

There is no need to re quote the contract language except to state that as a part of 

Article I, Section B, subsection 4, which defines the title graduate student teaching 

assistant is defined. The definition has been included in the grievance quoted 

above. It further states that: 

It is understood, however, that the title shall not be given to an individual 

who provides tutorial instruction or grades on a demand or on-call basis 

regardless of the frequency of the demand or calls. 

The Employer found after its investigation, and the testimony reinforces the 

findings that: 

(1) The graders were assigned as needed, temporarily, on demand, and were 

not regularly scheduled. 
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(3) The assignment of the graders was not for the "full term" as they all 

readily testified that they were not required to grade during the first and the last 

portions of the semester, nor during mid-terms, with one possible exception. 

(4) The answers or solutions were provided and "subjective evaluations 

above and beyond the mechanical or routine comparison of submitted papers . . ." 

was not required as a part of their responsibility. 

Therefore, after careful evaluation of the testimony, the exhibits in this matter, 

I cannot find that the Employer has violated the contract or that the graders should 

be a part of this bargaining unit. 

The inclusion of graders in this unit may be reviewed in another forum. The 

Michigan Employment Relations Commission has the legal responsibility of 

determining whether or not a bargaining unit is properly comprised. 

However, for our purposes, the Arbitrator must deny the grievance. The 

procedural findings relate to this grievance only. The merits of the case are decided 

based on the evidence as presented, 

Respectfully submitted, 

John A. Lyons, Arbitrator 

Dated: March 14, 1996 
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